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South Africa Overhauls its Investment Treaty Regime

On November 1, 2013, the South African government published the much anticipated draft
Promotion and Protection of Investment Bill for broader public comments. The Bill (see Annex) has
been introduced as part of an overhaul of the regulatory framework for foreign investment in
South Africa, an overhaul that was initiated following a government review of the country’s policy
on bilateral investment treaties (BITs).

This overhaul has seen the government cancel its BITs with Belgium and Luxembourg, Spain, Germany
and Switzerland, and indicate that it will terminate the remaining BITs it has with European countries
and discuss termination with other, non-European countries with which it has entered into BITs.
The Bill will effectively replace these bilateral treaties by providing domestic legislation that sets
out the rights and obligations of the government, and of all investors, both local and foreign.

The response to the government’s attempts to “update and modernise” South Africa’s investment
regime has been mixed. On the one hand, some commentators have applauded the government
for “taking the lead” in seeking to rebalance the rights and responsibilities of states and investors.
On the other hand, some European officials have signalled their displeasure with South Africa for
unilaterally cancelling its BITs instead of seeking to renegotiate the treaties, and have suggested
that the termination of South Africa’s BITs could have a negative effect on investor confidence.
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Lower Standards of Investment Protection

While there has been some criticism of the South African government’s
failure to effectively communicate the reasons behind its decision to
cancel its BITs and replace them with a single piece of domestic
legislation, much of the criticism emanating from the ‘ investment
community’ has revolved around the belief that the protection offered
to foreign investors under the Investment Bill is of a lower standard
than that provided for under South Africa’s BITs.

The government, for its part, has stressed that the draft Promotion and
Protection of Investment Bill contains “more than enough clarity,
transparency and certainty around the domestic investment regime”
and that it provides “adequate protection to all investors, including
foreign investors”.

However, it is clear from the contents of the Bill that it does not provide
the same standard of protection for foreign investors as provided under
South Africa’s various BITs. For one thing, the Bill contains no obligations
regarding the ‘fair and equitable treatment’ of foreign investment. Most
BITs, including those signed by South Africa, contain a provision obliging
both state parties to the treaty to provide fair and equitable treatment
to investments made in their territory by nationals of the other party.
Such a provision potentially allows foreign investors to seek
compensation if the conditions under which their investment was made
(including any applicable domestic regulations) are later changed in ways
detrimental to their interests.

In line with common practice, South Africa’s BITs prohibit the
nationalisation or expropriation of foreign investments as well as any
‘measures having an equivalent effect’, except where this is undertaken
in a non-discriminatory manner for a public purpose in line with domestic
law. By contrast, the draft Investment Bill says only that investments
“may not be expropriated except in accordance with the Constitution
and in terms of a law of general application for public purposes or in the
public interest”.

The proposed Bill also explicitly highlights a number of measures which
“do not amount to acts of expropriation” including measures which have
an “incidental or indirect adverse impact on the economic value of an
investment” and measures which aim to protect or enhance legitimate
public welfare objectives”.

In failing to address the issue of ‘measures having an equivalent effect’
or to expressly state that expropriation has to be carried out in a ‘non-
discriminatory’ manner, and in stating that certain types of measures
cannot be considered to be expropriation, the Investment Bill provides
a very narrow conceptualisation of expropriation and increases the
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leeway for the government to enact measures which many investors
might consider to involve some form of ‘effective’ or ‘ indirect’
expropriation. Under BITs, investors could pursue compensation in
response to such measures, but under the new investment regime being
introduced by the South African government, this is likely to prove far
more difficult.

In addition, the Investment Bill allows the government to provide less
than full market value compensation in cases of expropriation, providing
that certain conditions apply. This contrasts with the blanket guarantee
of ‘full market value’ found in South Africa’s BITs. In line with the South
African Constitution, the Bill specifies that compensation for
expropriation must be ‘just and equitable’, and that market value is
just one of a number of factors to be considered when determining
how this standard is to be applied. While this does not mean that
compensation for expropriation under the new regime will always be
less than market value, or that it will necessarily be significantly less
than market value, it does open up these possibilities, and, in so doing,
creates additional uncertainty for foreign investors who had previously
been assured of full market value compensation if their investments
were ever expropriated.

No Recourse to International Arbitration

Finally, and perhaps most significantly, the Investment Bill does not
provide investors with recourse to international arbitration. Under the
Bill, investors can only bring a dispute to a South African court or to the
South African government for mediation. Recourse to international
arbitration is a standard feature of BITs and one much prized by
investors, as it means they are not restricted to pursuing a dispute
against a particular country through that country’s own legal system,
which may function poorly, may lack transparency, efficiency and
independence or may simply be biased towards its own government’s
interests. Instead, international investor-state arbitration allows
investors to access a system of international arbitration that is, if
anything, likely to be slightly biased towards the commercial interests
of investors.

Interestingly, the draft Bill does not address the fact that the Finance
and Investment Protocol (FIP) of the Southern African Development
Community (SADC), an agreement to which South Africa is party, allows
foreign investors who have invested in the SADC region (including South
Africa) to take investment-related disputes against a party to the
agreement to international arbitration. In practice, this might mean
that South Africa’s cancellation of its BITs has not actually foreclosed
the possibility of foreign investors taking South Africa to international
arbitration.
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It is clear from the preceding analysis that there is truth in the claim that
the South Africa’s overhaul of its investment policy will result in many
foreign investors being less protected than they are currently under
South Africa’s various BITs. It does not follow, however, that the South
African government is wrong to overhaul its investment policy in this
way. Indeed, judging whether the cancellation of South Africa’s BITs
and their replacement with the envisaged domestic legislation is in the
interest of the South African public is more complicated than simply
arguing that it is not in the interest of foreign investors.

Balancing Investment Protection and the Public Interest

For one thing, the government’s actions are motivated by a legitimate
and widely shared concern that bilateral investment treaties and the
international system of investor-state arbitration inhibit the ability of
governments to enact legislation and regulatory measures aimed at
promoting public policy objectives in areas such as public health,
environmental protection and social equality. Provisions relating to fair
and equitable treatment and to measures having an equivalent effect
to expropriation have been criticised as being too broad and vague and
have been subject to inconsistent interpretation by arbitration tribunals.
Investors have sought to use such provisions to sue governments for
enacting measures that the investors perceive to have had a detrimental
effect on their investments, regardless of the actual intent of the
measures involved. For instance, a group of European investors,
invoking South Africa’s BITs with Italy and with Belgium and
Luxembourg, brought a claim against South Africa following the
introduction of Black Economic Empowerment (BEE) regulations in the
mining sector. Cigarette maker Phillip Morris is also currently attempting
to sue the Australian government under the Australia-Hong Kong BIT in
response to Australia’s introduction of plain-packaging regulations
pertaining to the sale of cigarettes.

In cancelling its BITs, and in introducing domestic legislation which is
consistent with the Constitution, which omits a provision on fair and
equitable treatment, which conceptualises expropriation very narrowly
and which precludes access to international arbitration, the South
African government has not only levelled the playing field in terms of
the protection offered to local investors vis-à-vis foreign investors, it
has also safeguarded its ability to enact measures and legislation in the
public interest. Doing this involved dealing with an inherent trade-off.
In order to ensure that the potential claims of foreign investors do not
impinge on domestic policymaking, some limits have to be placed on
the rights of foreign investors and a lower standard of protection for
investment is pretty much unavoidable.

While this may lead to South Africa being viewed less favourably as an
investment destination, it is possible that the proposed decrease in
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the standard of protection for foreign investment that will occur with the
shift from BITs to domestic legislation may not actually have any noticeable
effect on foreign investment in South Africa. There is little convincing
evidence that BITs actually promote investment, or that multinational
corporations base their foreign investment decisions largely on the
availability of BIT protection. In the South African context issues pertaining
to political risk, labour relations, mining legislation, BEE requirements, the
quality and reliability of energy, transport and communications
infrastructure, human capital shortcomings and the use of trade and
investment policy are just some of the factors that are likely to be far more
crucial determinants of the country’s ability to attract foreign investment.

Concluding Remarks

Ultimately, judgment of the government’s policy shift on investment hinges
on the impact of its measures on South Africa’s ability to attract foreign
investment and on what the government does with its newly safeguarded
‘policy space’. If foreign inflows of investment are unaffected and if the
government uses its policy space to enact measures genuinely in the public
interest, then the investment policy overhaul should be commended. If, on
the other hand, South Africa’s image as an investment destination suffers
significant damage and potential investors are deterred, then the
government will need to explain how and why its increased policy space
will compensate for the damaging effects of this loss of investment revenue.

— Sean Woolfrey

Sean Woolfrey is a researcher with Trade Law Centre based in South Africa
(www.tralac.org).
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DEPARTMENT OF TRADE AND INDUSTRY

PROMOTION AND PROTECTION OF INVESTMENT BILL,2013

INVITATION FOR THE PUBLIC TO COMMENT ON THE PROMOTION AND
PROTECTION OF INVESTMENT BILL, 2013

I, Pravin Gordhan, acting Minister of Trade and Industry, having obtained Cabinet
approval, hereby publish the Promotion and Protection of Investment Bill, for broader
public comments.

Interested persons may submit written comments on the proposed policy not later
than three (3) months from the date of publication of this notice to:

Director-General
Department of Trade and Industry

Private Bag X84

Pretoria

0001

Or hand deliver to:

77 Meintjies Street
Block B 3rd floor

Sunnyside

Pretoria

For attention: Ms V Gilbert

Email :investment,thedti.gov.za

Mr Pravin Gordhan
Acting Minister of Trade and Industry
29 October 2013
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REPUBLIC OF SOUTH AFRICA

PROMOTION AND PROTECTION OF INVESTMENT BILL

(As introduced in the National Assembly (proposed section 76); explanatory
summary of Bill published in Government Gazette No. of ) (The English text

is the official text of the Bill)

(MINISTER OF TRADE AND INDUSTRY)

[B - 2013]
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BILL

To provide for the legislative protection of investors and the protection and

promotion of investment; to achieve a balance of rights and obligations that

apply to all investors; and to provide for matters connected therewith.

PREAMBLE

CONSCIOUS of the need to protect and promote the rights enshrined in the

Constitution and the Bill of Rights;

RECOGNISING the importance that investment plays in job creation, economic

growth, development, and the well being of the people of South Africa;

AFFIRMING that the State is committed to maintaining an open and transparent

environment for investments on a non-discriminatory basis;

DESIROUS to promote investment by creating a business environment that

expeditiously facilitates all processes that may affect investment;

CONSIDERING the responsibility of the Government to provide a sound legislative

framework for the promotion and protection of all investments, including foreign

investments, pursuant to the Constitutional obligations;
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SECURING a balance of rights and obligations of investors to increase investment in

the Republic;

EMPHASISING the rights related to access to justice;

ACKNOWLEDGING that investment must be protected, promoted and encouraged

in accordance with the law, administrative justice and access to information;

REAFFIRMING the Government's right to regulate in the public interest in

accordance with the law;

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as

follows:-

TABLE OF CONTENTS

Sections

1. Definitions

2. Interpretation of Act

3. Purpose of Act

4. Application of Act

5. Protection of investment

6. National treatment

7. Security of investment

8. Principles relating to expropriation

9. Transfer of funds

10. Sovereign right to regulate public interest
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11. Dispute resolution

12. Anti-avoidance

13. Short title and commencement

Definitions

1. In this Act, unless the context indicates otherwise:

"Department" means the Department of Trade and Industry;

"dispute"means a claim by an investor that the Government of the Republic

has allegedly breached an investment protection guaranteed under this Act

and that the investor has incurred loss or damage by reason of, or arising out

of, that alleged breach;

"entity" means any juristic person, whether incorporated or unincorporated;

"investment" includes the following assets held by an investor in the

Republic:

(a) An entity;

(b) securities as defined in the Financial Markets Act, 2012 (Act No. 19 of

2013), and a share as defined by the Companies Act 2008 (Act 71 of

2008);

(c) contractual rights, such as under turnkey, construction or management

contracts, production or revenue-sharing contracts, concessions or other

similar contracts;

(d) movable and immovable property, including commercial property,

leases, mortgages, liens or pledges;
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(e) intellectual property rights such as copyrights, patents, utility model

patents, registered designs, trade-marks, trade-names, trade and business

secrets and technical processes; and

(0 rights conferred by law to carry out economic and commercial

activities, such as licences, authorisations and permits;

Provided that in the above-

(i) the investment relates to a material economic investment or

significant underlying physical presence in the Republic, such as

operational facilities; and

(ii) commercial contracts for the sale of goods or services and the

extension of credit in connection with such commercial

contracts, including claims thereunder, do not qualify as

investments under this Act.

"investor" means any person who holds an investment in the Republic and,

in the case of a natural person, means a person who holds an investment in

the Republic regardless of nationality;

"Republic" means the Republic of South Africa;

"this Act" means the Promotion and Protection of Investment Act, 2013;

Interpretation of Act

2. This Act must be interpreted and applied with due regard to-

(a) the Constitution;
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(b) international law consistent with the Constitution;

(c) customary international law consistent with the Constitution; and

(d) any other relevant convention or international agreement to

which the Republic is or becomes a party.

Purpose of Act

3. The purpose of this Act is to-

(a) promote and protect investment in a manner that is consistent with

public interest and a balance between the rights and obligations of

investors; and

(b) ensure the equal treatment between foreign investors and citizens of

the Republic, subject to applicable legislation.

Application of Act

4. (1) This Act applies to investments made for commercial purposes, which

investment is made before or after the commencement of this Act and

irrespective of whether the source of the investment is either from the

public or private sector, or from a domestic or foreign source.

(2) This Act does not preclude the operation of any domestic

legislation that is applicable to investments in the Republic.

STAATSKOERANT, 1 NOVEMBER 2013 No. 36995 9

 



(3) This Act does not preclude or affect the duty of the Government

of the Republic or any organ of State, to take the measures

contemplated in section 10, including but not limited to, the

operation of-

(a) any existing taxation legislative measures or

provisions;

(b) subsidies or grants provided by the Government of

the Republic or any organ of State as defined in

section 239 of the Constitution;

(c) government procurement processes;

(d) any existing or future customs union, free trade

area, common market, any similar international

agreement or any interim arrangement leading up

to such customs union, free trade area or common

market to which the Republic is or may become a

party; or

(e) any special advantages accorded by the Republic

to development finance institutions established for

the purpose of development assistance or the

development of small and medium businesses or

new industries.
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Protection of investment

5. (1) The investment protection under this Act applies to investors

and their investments where those investments have been-

(a) made in accordance with applicable legislation; and

(b) acquired and used in the expectation, and for the

purpose, of economic activity or other business purposes.

(2) This Act must not be interpreted so as to create a right of

establishment for foreign investors or potential foreign investors

in the Republic.

(3) The protection of foreign investment is subject to compliance

with applicable domestic legislation and international

agreements.

(4) A change in the legal form in which assets are invested or re-

invested does not affect their character as foreign investments

under this Act, provided that the other criteria for foreign

investments are met.

National treatment

6. (1) The Republic must give effect to national treatment and treat

foreign investors, their foreign investments and returns not less

favorably than it treats South African investors in their business

operations that are in like circumstances.
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(2) The national treatment referred to in subsection (1) only applies

to foreign investors and foreign investments held in accordance

with applicable legislation.

(3) A foreign investor may conduct without restraint various

activities of foreign investment in the Republic, subject to

applicable legislation.

(4) For the purposes of this section, "like circumstances" means the

requirement for an overall examination on a case-by-case basis

of all the terms of a foreign investment including, the following

factors:

(a) The effect of the foreign investment on the

Republic, including the cumulative effects of all

investments;

(b) the sector that the foreign investment is in;

(c) the aim of any measure relating to foreign

investments; and

(d) other factors relating to the foreign investor or the

foreign investment in relation to the measure

concerned.

(5) The examination referred to in subsection (3) shall not be limited

to or be biased towards any one factor.
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Security of investment

7. (1) The Republic must accord foreign investors and their

investments and returns, equal level of security as may be generally

provided to other investors and subject to available resources and

capacity.

(2) All investors that suffer losses or damages owing to war or other

armed conflict, revolution, a state of national emergency, revolt,

insurrection or riot must be accorded equal treatment and

redress as regards any restitution, indemnification,

compensation or other settlement, without any discrimination

and subject to applicable domestic legislation, international law

and international customary law.

(3) An investor who suffers loss or damage resulting from-

(a) requisitioning of their property by the forces or

authorities of the Republic; or

(b) destruction of their property by the forces or

authorities of the Republic, which was not caused

in combat action or was not required by the

necessity of the situation,

must be accorded restitution or appropriate compensation.

Principles relating to expropriation of investment

8. (1) An investment may not be expropriated except in accordance

with the Constitution and in terms of a law of general application for
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public purposes or in the public interest, under due process of law,

against just and equitable compensation effected in a timely manner.

(2) The following acts, which are not limited, do not amount to acts

of expropriation:

(a) A measure or series of measures taken by the

government of the Republic that have an incidental or

indirect adverse impact on the economic value of an

investment;

(b) a measure aimed at protecting or enhancing legitimate

public welfare objectives, such as public health or safety,

environmental protection or state security;

(c) the issuance of compulsory licences granted in relation to

intellectual property rights, or to the revocation, limitation

or creation of intellectual property rights, to the extent that

such issuance, revocation, limitation or creation is

consistent with applicable international agreements on

intellectual property; and

(d) any measure which results in the deprivation of property

but where the State does not acquire ownership of such

property provided that-

(i) there is no permanent destruction of the economic value

of the investment; or

(ii) the investor's ability to manage, use or control his or her

investment in a meaningful way is not unduly impeded.
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(3) The compensation contemplated in subsection (1) must reflect

an equitable balance between the public interest and the

interests of those affected, having regard to all relevant

circumstances including-

(a) the current use of the investment;

(b) the history of the acquisition and use of the investment;

(c) the market value of the investment; and

(d) the purpose of the expropriation.

(4) The value calculated in accordance with subsection (3) must be

taken as the value of the investment immediately before the

expropriation or before the impending expropriation became

public knowledge, whichever is the earlier, and must include

interest based on the average deposit rate prevailing in the

national banking system from the day of taking until the date of

payment, and must be made without delay, and be effectively

realisable.

(5) An investor affected by the expropriation has the right to a

review by a competent court, including whether the valuation of

his or her investment was done in accordance with the factors

contemplated in subsection (2).
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Transfer of funds

9. A foreign investor may, in respect of any investment, transfer funds,

subject to taxation and other applicable legislation.

Sovereign right to regulate in the public interest

10. (1) The Government of the Republic and any organ of State may, in

accordance with the Constitution, take measures-

(a) to redress historical, social and economic inequalities;

(b) to uphold the values and principles espoused in section 195 of

the Constitution;

(c) to uphold the rights guaranteed in the Constitution;

(d) to promote and preserve cultural heritage and practices,

indigenous knowledge and biological resources related thereto

or national heritage;

(e) to foster economic development, industrialisation and

beneficiation; and

(f) to achieve the progressive realisation of socio-economic rights.

(2) The Government of the Republic and any organ of State, may

take measures that are necessary for the fulfillment of the

Republic's obligations with respect to the maintenance,

compliance or restoration of international peace and security, or
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the protection of the essential security interests, including with

respect to financial stability, of the Republic.

Dispute resolution

11. (1) A foreign investor that has a dispute in respect of action taken

by the Government of the Republic or any organ of State, which action

affected an investment of such foreign investor, may request the

Department or any other competent authority to facilitate the resolution

of such dispute by appointing a mediator or other competent body.

(2) The Minister must make regulations on the processes and

procedures relating to the settlement of disputes contemplated

in subsection (1).

(3) In order to facilitate a resolution of a dispute contemplated in

subsection (1), the investor must provide the following

information:

(a) Contact details of the investor, including a physical

address in the Territory, email address, facsimile number and

telephone number;

(b) a summary of the claim, including the grounds giving rise

to the dispute;

(c) the specific details of the party allegedly responsible for

the grounds on which the investor alleges constitute a breach of

any of the investment protection under this Act; and

(d) the relief sought.
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(4) Subsection (1) does not preclude an investor from approaching

any court, competent, independent tribunal or statutory body for

the resolution of a dispute relating to an investment.

(5) An investor may refer an investment dispute to arbitration in

accordance with the Arbitration Act, 1965 (Act No. 42 of 1965).

Anti-avoidance

12. If the Minister considers that a transaction, agreement, arrangement,

scheme, promise or understanding has been made or carried out by

any person, has the sole or dominant purpose or the effect of

circumventing the ambit of any provisions of this Act, the Minister may

take such steps as is reasonably considered necessary, within the

scope of the law, to prevent such avoidance.

Short title and commencement

13. (1) This Act is called the Promotion and Protection of Investment

Act, 2013, and comes into operation on a date fixed by the President

by proclamation in the Gazette.
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